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CALCULATION OF REGISTRATION FEE

 

Title of Securities 
to be Registered  

Amount
to be

Registered(1)  

Proposed
Maximum

Offering Price
Per Share(2)  

Proposed
Maximum
Aggregate

Offering Price(2)  
Amount of

Registration Fee

Common stock, par value $0.001 per share  2,807,500   $5.84 to $6.26  $17,261,950  $1,883.28

 
(1) Pursuant to Rule 416(a) under the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement shall also cover any additional shares of the

Registrant’s common stock, par value $0.001 per share (the “Common Stock”), that become issuable under the 2021 Equity Incentive Plan (the “2021 Plan”) and the
Recapitalization Exchange Option Agreement by reason of any stock dividend, stock split, recapitalization or any other similar transaction effected without the Registrant’s
receipt of consideration which results in an increase in the number of outstanding shares of Common Stock.



 
(2) Estimated solely for the purpose of calculating the amount of the registration fee pursuant to Rule 457(c) and Rule 457(h) promulgated under the Securities Act. The

offering price per share and the aggregate offering price (a) for shares reserved for future grant or issuance under the 2021 Plan is based on the average of the high and the
low price of the Registrant’s Common Stock as reported on The Nasdaq Global Select Market as of a date (July 13, 2021) within five business days prior to filing this
Registration Statement, and (b) for shares issuable upon the exercise of outstanding options is based upon the weighted-average exercise prices of such outstanding
options. The chart below details the calculation of the registration fee.

  

Securities  
Number of

Shares   
Offering Price Per

Share   
Aggregate

Offering Price  
Shares reserved for future grant under the 2021 Plan   450,000  $ 5.84(2) $ 2,628,000 
Shares underlying option awards outstanding under the 2021 Plan   1,550,000  $ 6.18(2) $ 9,579,000 
Shares underlying option awards outstanding under the Recapitalization Exchange Option

Agreement   807,500  $ 6.26(2) $ 5,054,950 
Proposed Maximum Aggregate Offering Price          $ 17,261,950 
Registration Fee          $ 1,883.28 

 
 

 

 

 
EXPLANATORY NOTE

 
In accordance with the instructional Note to Part I of Form S-8 as promulgated by the Securities and Exchange Commission (the “Commission”), the information

specified by Part I of Form S-8 has been omitted from this Registration Statement on Form S-8 for offers of Common Stock pursuant to the 2021 Plan and the Recapitalization
Exchange Option Agreement. The options under the Recapitalization Exchange Option Agreement were granted to certain former Class B membership interest holders whose
Class B membership interests were cancelled prior to the Company’s initial public offering. The documents containing the information specified in Part I will be delivered to the
participants in the 2021 Plan and the Recapitalization Exchange Option Agreement covered by this Registration Statement as required by Rule 428(b)(1) under the Securities
Act.

 
 

 

 

 
PART II

 
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3. Incorporation of Documents by Reference.

 
The following documents filed by the Registrant with the Commission are incorporated herein by reference:

 
(a) the Registrant’s Prospectus dated June 24, 2021 filed with the Commission on June 28, 2021 pursuant to Rule 424(b) of the Securities Act in connection with the

Registrant’s Registration Statement on Form S-1 (No. 333-256516) which contains the Registrant’s audited financial statements for the latest fiscal year;
(b) the description of the Registrant’s Common Stock which is contained in the Registrant’s Registration Statement on Form 8-A (File No. 001-40536) filed with the

Commission on June 23, 2021, including any amendment or report filed for the purpose of updating such description; and
 (c) the Registrant's Current Report on Form 8-K filed with the Commission on June 29, 2021.

 
All reports and other documents filed by the Registrant with the Commission after the date hereof pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities

Exchange Act of 1934, as amended (the “Exchange Act”), prior to the filing of a post-effective amendment which indicates that all securities offered hereby have been sold or
which deregisters all securities then remaining unsold, shall be deemed to be incorporated by reference herein and to be part hereof from the date of filing of such reports and
documents (the “Incorporated Documents”).

 
Any statement contained herein or in any Incorporated Document shall be deemed to be modified or superseded for the purposes of this Registration Statement to the

extent that a statement contained in any subsequently filed Incorporated Document modifies or supersedes such statement. Any such statement so modified or superseded shall
not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.

 
Item 4. Description of Securities.
 

Not applicable. 
 
Item 5. Interests of Named Experts and Counsel.
 

Not applicable. 
 
Item 6. Indemnification of Directors and Officers.
 

Section 145(a) of the Delaware General Corporation Law provides, in general, that a corporation may indemnify any person who was or is a party or is threatened to be
made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of
the corporation), because he or she is or was a director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer,
employee or agent of another corporation, partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in
settlement actually and reasonably incurred by the person in connection with such action, suit or proceeding, if he or she acted in good faith and in a manner he or she
reasonably believed to be in or not opposed to the best interests of the corporation and, with respect to any criminal action or proceeding, had no reasonable cause to believe his
or her conduct was unlawful.
 

 

 

 
Section 145(b) of the Delaware General Corporation Law provides, in general, that a corporation may indemnify any person who was or is a party or is threatened to

https://www.sec.gov/Archives/edgar/data/1736243/000110465921085915/tm2111636-10_424b4.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921084621/tm2120540d1_8a12b.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921086902/tm2120834d1_8k.htm


be made a party to any threatened, pending or completed action or suit by or in the right of the corporation to procure a judgment in its favor because the person is or was a
director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees) actually and reasonably incurred by the person in connection with the defense or
settlement of such action or suit if he or she acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of the corporation,
except that no indemnification shall be made with respect to any claim, issue or matter as to which he or she shall have been adjudged to be liable to the corporation unless and
only to the extent that the Court of Chancery or other adjudicating court determines that, despite the adjudication of liability but in view of all of the circumstances of the case,
he or she is fairly and reasonably entitled to indemnity for such expenses that the Court of Chancery or other adjudicating court shall deem proper.
 

Section 145(g) of the Delaware General Corporation Law provides, in general, that a corporation may purchase and maintain insurance on behalf of any person who is
or was a director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise against any liability asserted against such person and incurred by such person in any such capacity, or arising out
of his or her status as such, whether or not the corporation would have the power to indemnify the person against such liability under Section 145 of the Delaware General
Corporation Law.
 

Our Certificate of Incorporation, or Charter, provides that no director shall be personally liable for monetary damages for breach of fiduciary duty as a director to the
fullest extent that the Delaware General Corporation Law or any other law of the State of Delaware permits the limitation or elimination of the liability of directors. Our Charter
further provides that any repeal or modification of such article by our stockholders or amendment to the Delaware General Corporation Law will not adversely affect any right
or protection existing at the time of such repeal or modification with respect to any acts or omissions occurring before such repeal or modification of a director serving at the
time of such repeal or modification.
 

Our Bylaws, or the Bylaws, provide that we will indemnify each of our directors and officers and, in the discretion of our board of directors, certain employees, to the
fullest extent permitted by the Delaware General Corporation Law as the same may be amended (except that in the case of amendment, only to the extent that the amendment
permits us to provide broader indemnification rights than the Delaware General Corporation Law permitted us to provide prior to such the amendment) against any and all
expenses, judgments, penalties, fines and amounts reasonably paid in settlement that are incurred by the director, officer or such employee or on the director’s, officer’s or
employee’s behalf in connection with any threatened, pending or completed proceeding or any claim, issue or matter therein, to which he or she is or is threatened to be made a
party because he or she is or was serving as a director, officer or employee of our company, or at our request as a director, partner, trustee, officer, employee or agent of another
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, if he or she acted in good faith and in a manner he or she reasonably believed to be in or
not opposed to the best interests of our company and, with respect to any criminal proceeding, had no reasonable cause to believe his or her conduct was unlawful. Article VII,
Section 5 of the Bylaws further provides for the advancement of expenses to each of our directors and, in the discretion of the board of directors, to certain officers and
employees.
 

In addition, the Bylaws provide that the right of each of our directors and officers to indemnification and advancement of expenses shall be a contract right and shall
not be exclusive of any other right now possessed or hereafter acquired under any statute, provision of the Charter or Bylaws, agreement, vote of stockholders or otherwise.
Furthermore, Article VII, Section 7 of the Bylaws authorizes us to provide insurance for our directors, officers and employees, against any liability, whether or not we would
have the power to indemnify such person against such liability under the Delaware General Corporation Law or the provisions of Article VII of the Bylaws.
 

In connection with the sale of common stock being registered hereby, we have entered into indemnification agreements with each of our directors and our executive
officers. These agreements provide that we will indemnify each of our directors and such officers to the fullest extent permitted by law and the Charter and Bylaws.
 

We also maintain a general liability insurance policy, which covers certain liabilities of directors and officers of our company arising out of claims based on acts or
omissions in their capacities as directors or officers.
 

 

 

 
Item 7. Exemption from Registration Claimed.
 

Not applicable.
 
 
Item 8. Exhibits.
 
 
 

Exhibit
Number  Exhibit Description  

Filed
Herewith  

Incorporated by
Reference

herein from
Form or Schedule  Filing Date  

SEC File/
Reg.

Number
           

3.1  Certificate of Incorporation of Acurx Pharmaceuticals, Inc.    Form S-1 
(Exhibit 3.2)

 May 27, 2021  333-256516

           
3.2  Bylaws of Acurx Pharmaceuticals, Inc.    Form S-1 

(Exhibit 3.3)
 May 27, 2021  333-256516

           
4.1  Form of Common Stock Certificate.    Form S-1

(Exhibit 4.1)
 May 27, 2021  333-256516

           
5.1  Opinion of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.  X       

           
23.1  Consent of CohnReznick LLP, independent registered public

accounting firm.
 X       

           

23.2  Consent of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
(included in Exhibit 5.1).

 X       

           
24.1  Power of Attorney (included on the signature page hereof).  X       

           
99.1  Acurx Pharmaceuticals, Inc. 2021 Equity Incentive Plan.    Form S-1

(Exhibit 10.9)
 May 27, 2021  333-256516

           

https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d3_ex3-2.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d3_ex3-2.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d3_ex3-3.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d3_ex3-3.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d6_ex4-1.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d6_ex4-1.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d6_ex10-9.htm
https://www.sec.gov/Archives/edgar/data/1736243/000110465921072553/tm2111636d6_ex10-9.htm


99.2  Form of Stock Option Agreement under the 2021 Equity Incentive
Plan.

 X       

           
99.3  Form of Restricted Stock Agreement under the 2021 Equity

Incentive Plan.
 X       

           
99.4  Form of Recapitalization Exchange Option Agreement.  X       

           
 

 

 

 
Item 9. Undertakings.
 

(a) The undersigned registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:
 
(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933, as amended;

 
(ii) To reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent post-effective amendment

thereof) which, individually or in the aggregate, represents a fundamental change in the information set forth in the Registration Statement. Notwithstanding the
foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered)
and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission
pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering price set
forth in the “Calculation of Registration Fee” table in the effective Registration Statement.

 
(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any material change to

such information in the Registration Statement;
 

Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the Registration Statement is on Form S-8 and the information required to be included in a post-
effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or Section 15(d) of the
Securities Exchange Act of 1934 that are incorporated by reference in this Registration Statement.

 
(2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new registration

statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the offering.
 

(b)       The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the Registrant’s annual
report pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 that is incorporated by reference in this Registration Statement shall be deemed to be a
new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(c)       Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the Registrant
pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification is
against public policy as expressed in the Securities Act of 1933 and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than
the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful defense of any action, suit or
proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel
the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as
expressed in the Securities Act of 1933 and will be governed by the final adjudication of such issue.
 

 

 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for

filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of New York, New York
on July 19, 2021. 

 
 ACURX PHARMACEUTICALS, INC.
   
 By: /s/ David P. Luci
   David P. Luci
   Chief Executive Officer and President

 
 SIGNATURES AND POWER OF ATTORNEY

 
KNOW ALL BY THESE PRESENTS, that each of the directors and officers of Acurx Pharmaceuticals, Inc. whose signature appears below hereby severally

constitutes and appoints David P. Luci and Robert G. Shawah, and each of them singly, his true and lawful attorneys-in-fact and agents, with full power of substitution and
resubstitution in each of them singly, for him and in his name, place and stead, and in any and all capacities, to sign any and all amendments (including post-effective
amendments) to this Registration Statement on Form S-8 of Acurx Pharmaceuticals, Inc. and to file the same, with all exhibits thereto and other documents in connection
therewith, with the Securities and Exchange Commission, granting to said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and
every act and thing requisite or necessary to be done in or about the premises, as fully to all intents and purposes as he might or could do in person, hereby ratifying and
confirming all that said attorneys-in-fact and agents or any of them or their substitute may lawfully do or cause to be done by virtue hereof.

 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and on the dates

indicated.
 

Signature  Title  Date



/s/ David P. Luci
 

President and Chief Executive Officer, Director
(Principal Executive Officer)

 July 19, 2021David P. Luci

/s/ Robert G. Shawah
 

Chief Financial Officer
(Principal Financial Officer and Principal Accounting

Officer)  July 19, 2021Robert G. Shawah

/s/ Robert J. DeLuccia  Executive Chairman  July 19, 2021Robert J. DeLuccia

/s/ Carl V. Sailer  Director  July 19, 2021Carl V. Sailer

/s/ Jack H. Dean  Director  July 19, 2021Jack H. Dean

/s/ Joseph C. Scodari  Director  July 19, 2021Joseph C. Scodari

/s/ Thomas Harrison  Director  July 19, 2021Thomas Harrison

/s/ James Donohue  Director  July 19, 2021James Donohue
 
 
 

 

 



Exhibit 5.1
 

 
 
 
 

 Chrysler Center
666 Third Avenue

New York, NY 10017
212 935 3000

mintz.com
 
 

 
July 19, 2021
 
Acurx Pharmaceuticals, Inc.
259 Liberty Avenue
Staten Island, New York 10305
 
Ladies and Gentlemen:

 
We have acted as legal counsel to Acurx Pharmaceuticals, Inc., a Delaware corporation (the “Company”), in connection with the preparation and filing with the

Securities and Exchange Commission (the “Commission”) of a Registration Statement on Form S-8 (the “Registration Statement”), pursuant to which the Company is
registering the issuance under the Securities Act of 1933, as amended (the “Securities Act”), of an aggregate of 2,807,500 shares (the “Shares”) of the Company’s common
stock, $0.001 par value per share (the “Common Stock”), of which 2,000,000 of the Shares are issuable pursuant to the Company’s 2021 Equity Incentive Plan (the “2021 Plan”)
and 807,500 of the Shares are issuable pursuant to the Recapitalization Exchange Option Agreement (the “Exchange Option” and, together with the 2021 Plan, the “Plans”).
This opinion is being rendered in connection with the filing of the Registration Statement with the Commission. All capitalized terms used herein and not otherwise defined
shall have the respective meanings given to them in the Registration Statement.
 

In connection with this opinion, we have examined the Company’s Certificate of Incorporation and Bylaws, each as currently in effect; such other records of the
corporate proceedings of the Company and certificates of the Company’s officers as we have deemed relevant; and the Registration Statement and the exhibits thereto.
 

In our examination, we have assumed the genuineness of all signatures, the legal capacity of natural persons, the authenticity of all documents submitted to us as
originals, the conformity to original documents of all documents submitted to us as copies, the authenticity of the originals of such copies, and the truth and correctness of any
representations and warranties contained therein. In addition, we have assumed that the Company will receive any required consideration in accordance with the terms of the
Plans.
 

Our opinion expressed herein is limited to the General Corporation Law of the State of Delaware and we express no opinion with respect to the laws of any other
jurisdiction. No opinion is expressed herein with respect to the qualification of the Shares under the securities or blue sky laws of any state or any foreign jurisdiction.
 

Please note that we are opining only as to the matters expressly set forth herein, and no opinion should be inferred as to any other matters. This opinion is based upon
currently existing statutes, rules, regulations and judicial decisions, and we disclaim any obligation to advise you of any change in any of these sources of law or subsequent
legal or factual developments which might affect any matters or opinions set forth herein.
 

Based upon the foregoing, we are of the opinion that the Shares, when issued and delivered in accordance with the terms of the Plans, will be validly issued, fully paid
and non-assessable.
 
 

BOSTON       LONDON       LOS ANGELES       NEW YORK       SAN DIEGO       SAN FRANCISCO      WASHINGTON
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY AND POPEO, P.C.

 
 

 

 

 
MINTZ
 
July 19, 2021
Page 2
 
 

We understand that you wish to file this opinion with the Commission as an exhibit to the Registration Statement in accordance with the requirements of Item 601(b)
(5) of Regulation S-K promulgated under the Securities Act, and we hereby consent thereto. In giving this consent, we do not admit that we are within the category of persons
whose consent is required under Section 7 of the Securities Act or the rules and regulations of the Commission promulgated thereunder.
  
 
 Very truly yours,
  
 /s/ Mintz, Levin, Cohn, Ferris,

Glovsky and Popeo, P.C.
 
Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C. 

 
 
 
 
 
 
 
 
 
 

 



 



Exhibit 23.1
 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
We consent to the incorporation by reference in this Registration Statement of Acurx Pharmaceuticals, Inc. on Form S-8 of our report dated April 2, 2021, on our audits of the
financial statements of Acurx Pharmaceuticals, LLC as of December 31, 2020 and 2019 and for the years then ended, which includes an explanatory paragraph related to Acurx
Pharmaceuticals, LLC’s ability to continue as a going concern.
 
/s/ CohnReznick LLP
 
Parsippany, New Jersey
July 19, 2021
 

 

 
 



Exhibit 99.2
 
 

Option No. __
 

ACURX PHARMACEUTICALS, INC.
 

Stock Option Grant Notice
 

Stock Option Grant under the Company’s
2021 Employee, Director and Consultant Equity Incentive Plan

 
1. Name and Address of Participant:   
    
    
    
    
2. Grant Date:   
    
3. Type of Grant:   
    
4. Maximum Number of Shares for which this Option is exercisable:   
    
5. Exercise (purchase) price per share:   
    
6. Option Expiration Date:   
    
7. Vesting Start Date:   
    
8. Vesting Schedule:  This Option shall become exercisable (and the Shares issued upon exercise shall be vested) as follows provided the Participant is an Employee,

director or Consultant of the Company or of an Affiliate on the applicable vesting date:
  

The foregoing rights are cumulative and are subject to the other terms and conditions of this Stock Option Grant Notice and the Plan.
 

The Company and the Participant acknowledge receipt of this Stock Option Grant Notice and agree to the terms of the Stock Option Agreement attached hereto and
incorporated by reference herein, the Company’s 2021 Employee, Director and Consultant Equity Incentive Plan and the terms of this Option Grant as set forth above.
 
 
 

[Signature page follows]
 

 

 

 
 ACURX PHARMACEUTICALS, INC.
   
   
 By:  
  Name:  
  Title:  
   
   
   
  
 Participant
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ACURX PHARMACEUTICALS, INC.
 

STOCK OPTION AGREEMENT - INCORPORATED TERMS AND CONDITIONS
  

AGREEMENT (this “Agreement”) made as of the date of grant set forth in the Stock Option Grant Notice by and between Acurx Pharmaceuticals, Inc. (the
“Company”), a Delaware corporation, and the individual whose name appears on the Stock Option Grant Notice (the “Participant”).

 
WHEREAS, the Company desires to grant to the Participant an Option to purchase shares of its common stock, $0.001 par value per share (the “Shares”), under and

for the purposes set forth in the Company’s 2021 Employee, Director and Consultant Equity Incentive Plan (the “Plan”);
 
WHEREAS, the Company and the Participant understand and agree that any terms used and not defined herein have the same meanings as in the Plan; and
 
WHEREAS, the Company and the Participant each intend that the Option granted herein shall be of the type set forth in the Stock Option Grant Notice.
 
NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth and for other good and valuable consideration, the parties hereto agree as follows:



 
1.                  GRANT OF OPTION. The Company hereby grants to the Participant the right and option to purchase all or any part of an aggregate of the number of

Shares set forth in the Stock Option Grant Notice, on the terms and conditions and subject to all the limitations set forth herein, under United States securities and tax laws, and
in the Plan, which is incorporated herein by reference. The Participant acknowledges receipt of a copy of the Plan.

 
2.                  EXERCISE PRICE. The exercise price of the Shares covered by the Option shall be the amount per Share set forth in the Stock Option Grant Notice,

subject to adjustment, as provided in the Plan, in the event of a stock split, reverse stock split or other events affecting the holders of Shares after the date hereof (the “Exercise
Price”). Payment shall be made in accordance with Paragraph 10 of the Plan.

 
3.                  EXERCISABILITY OF OPTION. Subject to the terms and conditions set forth in this Agreement and the Plan, the Option granted hereby shall become

vested and exercisable as set forth in the Stock Option Grant Notice and is subject to the other terms and conditions of this Agreement and the Plan.
 
4.                  TERM OF OPTION. This Option shall terminate on the Option Expiration Date as specified in the Stock Option Grant Notice and, if this Option is

designated in the Stock Option Grant Notice as an ISO and the Participant owns as of the date hereof more than 10% of the total combined voting power of all classes of capital
stock of the Company or an Affiliate, such date may not be more than five years from the date of this Agreement, but shall be subject to earlier termination as provided herein
or in the Plan.

 

 

 

 
If the Participant ceases to be an Employee, director or Consultant of the Company or of an Affiliate for any reason other than the death or Disability of the

Participant, or termination of the Participant for Cause (the “Termination Date”), the Option to the extent then vested and exercisable pursuant to Section 3 hereof as of the
Termination Date, and not previously terminated in accordance with this Agreement, may be exercised within three months after the Termination Date, or on or prior to the
Option Expiration Date as specified in the Stock Option Grant Notice, whichever is earlier, but may not be exercised thereafter except as set forth below. In such event, the
unvested portion of the Option shall not be exercisable and shall expire and be cancelled on the Termination Date.

 
If this Option is designated in the Stock Option Grant Notice as an ISO and the Participant ceases to be an Employee of the Company or of an Affiliate but

continues after termination of employment to provide service to the Company or an Affiliate as a director or Consultant, this Option shall continue to vest in accordance with
Section 3 above as if this Option had not terminated until the Participant is no longer providing services to the Company. In such case, this Option shall automatically convert
and be deemed a Non-Qualified Option as of the date that is three months from termination of the Participant's employment and this Option shall continue on the same terms
and conditions set forth herein until such Participant is no longer providing service to the Company or an Affiliate.

 
Notwithstanding the foregoing, in the event of the Participant’s Disability or death within three months after the Termination Date, the Participant or the

Participant’s Survivors may exercise the Option within one year after the Termination Date, but in no event after the Option Expiration Date as specified in the Stock Option
Grant Notice.

 
In the event the Participant’s service is terminated by the Company or an Affiliate for Cause, the Participant’s right to exercise any unexercised portion of this

Option even if vested shall cease immediately as of the time the Participant is notified his or her service is terminated for Cause, and this Option shall thereupon terminate.
Notwithstanding anything herein to the contrary, if subsequent to the Participant’s termination, but prior to the exercise of the Option, the Administrator determines that, either
prior or subsequent to the Participant’s termination, the Participant engaged in conduct which would constitute Cause, then the Participant shall immediately cease to have any
right to exercise the Option and this Option shall thereupon terminate.

 
In the event of the Disability of the Participant, as determined in accordance with the Plan, the Option shall be exercisable within one year after the

Participant’s termination of service due to Disability or, if earlier, on or prior to the Option Expiration Date as specified in the Stock Option Grant Notice. In such event, the
Option shall be exercisable:

 
(a) to the extent that the Option has become exercisable but has not been exercised as of the date of the Participant’s termination of service due to

Disability; and
 

(b) in the event rights to exercise the Option accrue periodically, to the extent of a pro rata portion through the date of the Participant’s termination of
service due to Disability of any additional vesting rights that would have accrued on the next vesting date had the Participant not become Disabled.
The proration shall be based upon the number of days accrued in the current vesting period prior to the date of the Participant’s termination of service
due to Disability.
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In the event of the death of the Participant while an Employee, director or Consultant of the Company or of an Affiliate, the Option shall be exercisable by

the Participant’s Survivors within one year after the date of death of the Participant or, if earlier, on or prior to the Option Expiration Date as specified in the Stock Option Grant
Notice. In such event, the Option shall be exercisable:

 
(x) to the extent that the Option has become exercisable but has not been exercised as of the date of death; and

 
(y) in the event rights to exercise the Option accrue periodically, to the extent of a pro rata portion through the date of death of any additional vesting

rights that would have accrued on the next vesting date had the Participant not died. The proration shall be based upon the number of days accrued in
the current vesting period prior to the Participant’s date of death.

 
5.                  METHOD OF EXERCISING OPTION. Subject to the terms and conditions of this Agreement, the Option may be exercised by written notice to the

Company or its designee, in substantially the form of Exhibit A attached hereto (or in such other form acceptable to the Company, which may include electronic notice). Such
notice shall state the number of Shares with respect to which the Option is being exercised and shall be signed by the person exercising the Option (which signature may be
provided electronically in a form acceptable to the Company). Payment of the Exercise Price for such Shares shall be made in accordance with Paragraph 10 of the Plan. The
Company shall deliver such Shares as soon as practicable after the notice shall be received, provided, however, that the Company may delay issuance of such Shares until
completion of any action or obtaining of any consent, which the Company deems necessary under any applicable law (including, without limitation, state securities or “blue
sky” laws). The Shares as to which the Option shall have been so exercised shall be registered in the Company’s share register in the name of the person so exercising the
Option (or, if the Option shall be exercised by the Participant and if the Participant shall so request in the notice exercising the Option, shall be registered in the Company’s
share register in the name of the Participant and another person jointly, with right of survivorship) and shall be delivered as provided above to or upon the written order of the
person exercising the Option. In the event the Option shall be exercised, pursuant to Section 4 hereof, by any person other than the Participant, such notice shall be
accompanied by appropriate proof of the right of such person to exercise the Option. All Shares that shall be purchased upon the exercise of the Option as provided herein shall
be fully paid and nonassessable.



 
6.                  PARTIAL EXERCISE. Exercise of this Option to the extent above stated may be made in part at any time and from time to time within the above limits,

except that no fractional share shall be issued pursuant to this Option.
 
7.                  NON-ASSIGNABILITY. The Option shall not be transferable by the Participant otherwise than by will or by the laws of descent and distribution. If this

Option is a Non-Qualified Option then it may also be transferred pursuant to a qualified domestic relations order as defined by the Code or Title I of the Employee Retirement
Income Security Act or the rules thereunder . Except as provided above in this paragraph, the Option shall be exercisable, during the Participant’s lifetime, only by the
Participant (or, in the event of legal incapacity or incompetency, by the Participant’s guardian or representative) and shall not be assigned, pledged or hypothecated in any way
(whether by operation of law or otherwise) and shall not be subject to execution, attachment or similar process. Any attempted transfer, assignment, pledge, hypothecation or
other disposition of the Option or of any rights granted hereunder contrary to the provisions of this Section 7, or the levy of any attachment or similar process upon the Option
shall be null and void.
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8.                  NO RIGHTS AS STOCKHOLDER UNTIL EXERCISE. The Participant shall have no rights as a stockholder with respect to Shares subject to this

Agreement until registration of the Shares in the Company’s share register in the name of the Participant. Except as is expressly provided in the Plan with respect to certain
changes in the capitalization of the Company, no adjustment shall be made for dividends or similar rights for which the record date is prior to the date of such registration.

 
9.                  ADJUSTMENTS. The Plan contains provisions covering the treatment of Options in a number of contingencies such as stock splits and mergers.

Provisions in the Plan for adjustment with respect to stock subject to Options and the related provisions with respect to successors to the business of the Company are hereby
made applicable hereunder and are incorporated herein by reference, including, but not limited to, the acceleration of vesting provision contained in Paragraph 25 of the Plan.

 
10.              TAXES. The Participant acknowledges and agrees that (i) any income or other taxes due from the Participant with respect to this Option or the Shares

issuable pursuant to this Option shall be the Participant’s responsibility; (ii) the Participant was free to use professional advisors of his or her choice in connection with this
Agreement, has received advice from his or her professional advisors in connection with this Agreement, understands its meaning and import, and is entering into this
Agreement freely and without coercion or duress; (iii) the Participant has not received and is not relying upon any advice, representations or assurances made by or on behalf of
the Company or any Affiliate or any employee of or counsel to the Company or any Affiliate regarding any tax or other effects or implications of the Option, the Shares or other
matters contemplated by this Agreement; and (iv) neither the Administrator, the Company, its Affiliates, nor any of its officers or directors, shall be held liable for any
applicable costs, taxes, or penalties associated with the Option if, in fact, the Internal Revenue Service were to determine that the Option constitutes deferred compensation
under Section 409A of the Code.

 
If this Option is designated in the Stock Option Grant Notice as a Non-Qualified Option or if the Option is an ISO and is converted into a Non-Qualified

Option and such Non-Qualified Option is exercised, the Participant agrees that the Company may withhold from the Participant’s remuneration, if any, the minimum statutory
amount of federal, state and local withholding taxes attributable to such amount that is considered compensation includable in such person’s gross income. At the Company’s
discretion, the amount required to be withheld may be withheld in cash from such remuneration, or in kind from the Shares otherwise deliverable to the Participant on exercise
of the Option. The Participant further agrees that, if the Company does not withhold an amount from the Participant’s remuneration sufficient to satisfy the Company’s income
tax withholding obligation, the Participant will reimburse the Company on demand, in cash, for the amount under-withheld.
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11.              PURCHASE FOR INVESTMENT. Unless the offering and sale of the Shares to be issued upon the particular exercise of the Option shall have been

effectively registered under the Securities Act, the Company shall be under no obligation to issue the Shares covered by such exercise unless the Company has determined that
such exercise and issuance would be exempt from the registration requirements of the Securities Act and until the following conditions have been fulfilled:

 
(a) The person(s) who exercise the Option shall warrant to the Company, at the time of such exercise, that such person(s) are acquiring such Shares for

their own respective accounts, for investment, and not with a view to, or for sale in connection with, the distribution of any such Shares, in which
event the person(s) acquiring such Shares shall be bound by the provisions of the following legend which shall be endorsed upon any certificate(s)
evidencing the Shares issued pursuant to such exercise:

 
“The shares represented by this certificate have been taken for investment and they may not be sold or otherwise transferred by any person, including
a pledgee, unless (1) either (a) a Registration Statement with respect to such shares shall be effective under the Securities Act of 1933, as amended, or
(b) the Company shall have received an opinion of counsel satisfactory to it that an exemption from registration under such Act is then available, and
(2) there shall have been compliance with all applicable state securities laws;” and
 

(b) If the Company so requires, the Company shall have received an opinion of its counsel that the Shares may be issued upon such particular exercise in
compliance with the Securities Act without registration thereunder. Without limiting the generality of the foregoing, the Company may delay issuance
of the Shares until completion of any action or obtaining of any consent, which the Company deems necessary under any applicable law (including
without limitation state securities or “blue sky” laws).

 
12.              RESTRICTIONS ON TRANSFER OF SHARES.
 

(a) The Participant agrees that in the event the Company proposes to offer for sale to the public any of its equity securities and such Participant is
requested by the Company and any underwriter engaged by the Company in connection with such offering to sign an agreement restricting the sale or
other transfer of Shares, then it will promptly sign such agreement and will not transfer, whether in privately negotiated transactions or to the public in
open market transactions or otherwise, any Shares or other securities of the Company held by him or her during such period as is determined by the
Company and the underwriters, not to exceed 180 days following the closing of the offering, plus such additional period of time as may be required to
comply with FINRA rules or similar rules thereto promulgated by another regulatory authority (such period, the “Lock-Up Period”). Such agreement
shall be in writing and in form and substance reasonably satisfactory to the Company and such underwriter and pursuant to customary and prevailing
terms and conditions. Notwithstanding whether the Participant has signed such an agreement, the Company may impose stop-transfer instructions
with respect to the Shares or other securities of the Company subject to the foregoing restrictions until the end of the Lock-Up Period.
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(b) The Participant acknowledges and agrees that neither the Company, its stockholders nor its directors and officers, has any duty or obligation to
disclose to the Participant any material information regarding the business of the Company or affecting the value of the Shares before, at the time of,
or following a termination of the service of the Participant by the Company, including, without limitation, any information concerning plans for the
Company to make a public offering of its securities or to be acquired by or merged with or into another firm or entity.

 
13.              NO OBLIGATION TO MAINTAIN RELATIONSHIP . The Participant acknowledges that: (i) the Company is not by the Plan or this Option obligated to

continue the Participant as an employee, director or Consultant of the Company or an Affiliate; (ii) the Plan is discretionary in nature and may be suspended or terminated by
the Company at any time; (iii) the grant of the Option is a one-time benefit which does not create any contractual or other right to receive future grants of options, or benefits in
lieu of options; (iv) all determinations with respect to any such future grants, including, but not limited to, the times when options shall be granted, the number of shares subject
to each option, the option price, and the time or times when each option shall be exercisable, will be at the sole discretion of the Company; (v) the Participant’s participation in
the Plan is voluntary; (vi) the value of the Option is an extraordinary item of compensation which is outside the scope of the Participant’s employment or consulting contract, if
any; and (vii) the Option is not part of normal or expected compensation for purposes of calculating any severance, resignation, redundancy, end of service payments, bonuses,
long-service awards, pension or retirement benefits or similar payments.

 
14.              IF OPTION IS INTENDED TO BE AN ISO. If this Option is designated in the Stock Option Grant Notice as an ISO so that the Participant (or the

Participant’s Survivors) may qualify for the favorable tax treatment provided to holders of Options that meet the standards of Section 422 of the Code then any provision of this
Agreement or the Plan which conflicts with the Code so that this Option would not be deemed an ISO is null and void and any ambiguities shall be resolved so that the Option
qualifies as an ISO. The Participant should consult with the Participant’s own tax advisors regarding the tax effects of the Option and the requirements necessary to obtain
favorable tax treatment under Section 422 of the Code, including, but not limited to, holding period requirements.

 
Notwithstanding the foregoing, to the extent that the Option is designated in the Stock Option Grant Notice as an ISO and is not deemed to be an ISO

pursuant to Section 422(d) of the Code because the aggregate Fair Market Value (determined as of the Date of Option Grant) of any of the Shares with respect to which this ISO
is granted becomes exercisable for the first time during any calendar year in excess of $100,000, the portion of the Option representing such excess value shall be treated as a
Non-Qualified Option and the Participant shall be deemed to have taxable income measured by the difference between the then Fair Market Value of the Shares received upon
exercise and the price paid for such Shares pursuant to this Agreement.
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Neither the Company nor any Affiliate shall have any liability to the Participant, or any other party, if the Option (or any part thereof) that is intended to be an

ISO is not an ISO or for any action taken by the Administrator, including without limitation the conversion of an ISO to a Non-Qualified Option.
 

15.              NOTICE TO COMPANY OF DISQUALIFYING DISPOSITION OF AN ISO. If this Option is designated in the Stock Option Grant Notice as an ISO
then the Participant agrees to notify the Company in writing immediately after the Participant makes a Disqualifying Disposition of any of the Shares acquired pursuant to the
exercise of the ISO. A Disqualifying Disposition is defined in Section 424(c) of the Code and includes any disposition (including any sale) of such Shares before the later of (a)
two years after the date the Participant was granted the ISO or (b) one year after the date the Participant acquired Shares by exercising the ISO, except as otherwise provided in
Section 424(c) of the Code. If the Participant has died before the Shares are sold, these holding period requirements do not apply and no Disqualifying Disposition can occur
thereafter.

 
16.              NOTICES. Any notices required or permitted by the terms of this Agreement or the Plan shall be given by recognized courier service, facsimile, registered

or certified mail, return receipt requested, addressed as follows:
 

If to the Company:
 

Acurx Pharmaceuticals, Inc.
259 Liberty Avenue
Staten Island, NY 10305

 
If to the Participant at the address set forth on the Stock Option Grant Notice
 
or to such other address or addresses of which notice in the same manner has previously been given. Any such notice shall be deemed to have been given upon the earlier of
receipt, one business day following delivery to a recognized courier service or three business days following mailing by registered or certified mail.
 

17.              GOVERNING LAW. This Agreement shall be governed by and construed in accordance with the laws of the Delaware, without giving effect to the
conflict of law principles thereof. For the purpose of litigating any dispute that arises under this Agreement, the parties hereby consent to exclusive jurisdiction in Delaware and
agree that such litigation shall be conducted in the state courts of Delaware or the federal courts of the United States for the District of Delaware.
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18.              BENEFIT OF AGREEMENT. Subject to the provisions of the Plan and the other provisions hereof, this Agreement shall be for the benefit of and shall be

binding upon the heirs, executors, administrators, successors and assigns of the parties hereto.
 
19.              ENTIRE AGREEMENT. This Agreement, together with the Plan, embodies the entire agreement and understanding between the parties hereto with respect

to the subject matter hereof and supersedes all prior oral or written agreements and understandings relating to the subject matter hereof (with the exception of acceleration of
vesting provisions contained in any other agreement with the Company). No statement, representation, warranty, covenant or agreement not expressly set forth in this
Agreement shall affect or be used to interpret, change or restrict, the express terms and provisions of this Agreement. Notwithstanding the foregoing in all events, this
Agreement shall be subject to and governed by the Plan.

 
20.              MODIFICATIONS AND AMENDMENTS. The terms and provisions of this Agreement may be modified or amended as provided in the Plan.
 
21.              WAIVERS AND CONSENTS. Except as provided in the Plan, the terms and provisions of this Agreement may be waived, or consent for the departure

therefrom granted, only by written document executed by the party entitled to the benefits of such terms or provisions. No such waiver or consent shall be deemed to be or shall
constitute a waiver or consent with respect to any other terms or provisions of this Agreement, whether or not similar. Each such waiver or consent shall be effective only in the
specific instance and for the purpose for which it was given, and shall not constitute a continuing waiver or consent.

 
22.              DATA PRIVACY. By entering into this Agreement, the Participant: (i) authorizes the Company and each Affiliate, and any agent of the Company or any

Affiliate administering the Plan or providing Plan recordkeeping services, to disclose to the Company or any of its Affiliates such information and data as the Company or any



such Affiliate shall request in order to facilitate the grant of options and the administration of the Plan; (ii) to the extent permitted by applicable law waives any data privacy
rights he or she may have with respect to such information, and (iii) authorizes the Company and each Affiliate to store and transmit such information in electronic form for the
purposes set forth in this Agreement.

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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Exhibit A

 
NOTICE OF EXERCISE OF STOCK OPTION

 
[Form for Shares registered in the United States]

 
To: Acurx Pharmaceuticals, Inc.
 
IMPORTANT NOTICE: This form of Notice of Exercise may only be used at such time as the Company has filed a Registration Statement with the Securities and Exchange
Commission under which the issuance of the Shares for which this exercise is being made is registered and such Registration Statement remains effective.
 
Ladies and Gentlemen:
 

I hereby exercise my Stock Option to purchase _________ shares (the “Shares”) of the common stock, $.0001 par value, of Acurx Pharmaceuticals, Inc. (the
“Company”), at the exercise price of $________ per share, pursuant to and subject to the terms of that Stock Option Grant Notice dated _______________, 202_.

 
I understand the nature of the investment I am making and the financial risks thereof. I am aware that it is my responsibility to have consulted with competent tax and

legal advisors about the relevant national, state and local income tax and securities laws affecting the exercise of the Option and the purchase and subsequent sale of the Shares.
 
I am paying the option exercise price for the Shares as follows:
 

_______________________________________________________
 

Please issue the Shares (check one):
 
¨ to me; or
 
¨ to me and ____________________________, as joint tenants with right of survivorship,
 
at the following address:
 

 
 
 

 
 

Exhibit A-1

 

 
My mailing address for stockholder communications, if different from the address listed above, is:
 

 
 
 

 
 
 Very truly yours,
  
  
  
 Participant (signature)
  
  
  
 Print Name
  
  
  
 Date
 
 
 
 

Exhibit A-2

 



 
Exhibit 99.3

 
ACURX PHARMACEUTICALS, INC.

 
RESTRICTED STOCK AGREEMENT

 
AGREEMENT (this “Agreement”) made as of the ___ day of _____, 20__ (the “Grant Date”), between Acurx Pharmaceuticals, Inc. (the “Company”), a Delaware

corporation, and ____________ (the “Participant”).
 

WHEREAS, the Company has adopted the 2021 Employee, Director and Consultant Equity Incentive Plan (the “Plan”) to promote the interests of the Company by providing
an incentive for Employees, directors and Consultants of the Company or its Affiliates;
 

WHEREAS, pursuant to the provisions of the Plan, the Company desires to offer to the Participant shares of the Company’s common stock, $0.001 par value per share
(“Common Stock”), in accordance with the provisions of the Plan, all on the terms and conditions hereinafter set forth;

 
WHEREAS, the Participant wishes to accept said offer; and
 
WHEREAS, the parties hereto understand and agree that any terms used and not defined herein have the meanings ascribed to such terms in the Plan.
 
NOW, THEREFORE, in consideration of the premises and the mutual covenants contained herein and for other good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:
 
1.                   TERMS OF GRANT. The Participant hereby accepts the offer of the Company to issue to the Participant, in accordance with the terms of the Plan and

this Agreement, ________ shares of the Company’s Common Stock (such shares, subject to adjustment pursuant to Section 25 of the Plan and Subsection 2.1(h) hereof, the
“Granted Shares”) at a per share purchase price of $0.001 (the “Purchase Price”), receipt of which is hereby acknowledged by the Company by the Participant’s prior service
to the Company and which amount will be reported as income on the Participant’s W-2 [or 1099] for this calendar year.

 
2.                   RESTRICTIONS ON GRANTED STOCK.
 

2.1               Lapsing Forfeiture Right.
 

(a)                Lapsing Forfeiture Right. Except as set forth in Subsections 2.1(b), 2.1(c) and 2.1(d) hereof, in the event that for any reason the
Participant is no longer an Employee, director or Consultant of the Company or an Affiliate (the “Termination”) prior to ______________, the Participant (or the Participant’s
Survivor) shall, on the date of Termination, immediately forfeit to the Company (or its designee) all of the Granted Shares which have not yet vested in accordance with the
schedule set forth below (the “Lapsing Forfeiture Right”).

 
The Company’s Lapsing Forfeiture Right is as follows:
 

(i)                 If the Participant’s Termination is prior to the first anniversary of the Grant Date, all of the Granted Shares shall be forfeited to
the Company.

 
(ii)               If the Participant’s Termination is on or after the first anniversary of the Grant Date, but prior to _______________, __% of the

Granted Shares shall be forfeited to the Company (rounded up to the next highest whole number of shares).
 

 

 

 
(b)                Effect of Termination for Disability or upon Death. The following rules apply to the Company’s Lapsing Forfeiture Right if the

Participant’s Termination is by reason of Disability or death: to the extent the Company’s Lapsing Forfeiture Right has not lapsed as of the date of Termination due to Disability
or death, as the case may be, the Participant shall forfeit to the Company any or all of the Granted Shares subject to such Lapsing Forfeiture Right; provided, however, that the
Company’s Lapsing Forfeiture Right shall be deemed to have lapsed to the extent of a pro rata portion of the Granted Shares through the date of Termination due to Disability
or death, as would have lapsed had the Participant not been terminated due to Disability or death, as the case may be. The proration shall be based upon the number of days
accrued in such current vesting period prior to the Participant’s date of Termination due to Disability or death, as the case may be. In the case of death all Granted Shares which
are no longer subject to the Company’s Lapsing Forfeiture Right shall be issued to the Participant’s Survivor.

 
(c)                Effect of a For Cause Termination. Notwithstanding anything to the contrary contained in this Agreement, in the event of the

Participant’s Termination for Cause or in the event the Administrator determines, within one year after the Participant’s Termination, that either prior or subsequent to the
Participant’s Termination the Participant engaged in conduct that would constitute Cause, all of the Granted Shares then held by the Participant shall be forfeited to the
Company immediately as of the time the Participant is notified that he or she has been terminated for Cause or that he or she engaged in conduct which would constitute Cause.

 
(d)                Effect of Change of Control. Except as otherwise provided in Subsection 2.1(c) above, the Company’s Lapsing Forfeiture Right shall

terminate, and the Participant’s ownership of all Granted Shares then owned by the Participant shall become vested in the event of a Change of Control (as defined in the Plan),
in accordance with the terms and conditions set forth in Section 25(b) of the Plan.

 
(e)                Escrow. The Granted Shares issued to the Participant hereunder which from time to time are subject to the Lapsing Forfeiture Right

shall be held in escrow by the Company as provided in this Subsection 2.1(e). Promptly following receipt by the Company of a written request from the Participant, the
Company shall release from escrow and deliver to the Participant the Granted Shares, if any, as to which the Company’s Lapsing Forfeiture Right has lapsed. In the event of
forfeiture to the Company of Granted Shares subject to the Lapsing Forfeiture Right, the Company shall release from escrow and cancel the number of Granted Shares so
forfeited. Any cash or securities distributed in respect of the Granted Shares held in escrow, including, without limitation, ordinary cash dividends or shares issued as a result of
stock splits, stock dividends or other recapitalizations (“Retained Distributions”), shall also be held in escrow in the same manner as the Granted Shares.

 
(f)                 Prohibition on Transfer. The Participant recognizes and agrees that all Granted Shares which are subject to the Lapsing Forfeiture Right

may not be sold, transferred, assigned, hypothecated, pledged, encumbered or otherwise disposed of, whether voluntarily or by operation of law, other than to the Company (or
its designee). However, the Participant, with the approval of the Administrator, may transfer the Granted Shares for no consideration to or for the benefit of the Participant’s
Immediate Family (including, without limitation, to a trust for the benefit of the Participant’s Immediate Family or to a partnership or limited liability company for one or more
members of the Participant’s Immediate Family), subject to such limits as the Administrator may establish, and the transferee shall remain subject to all the terms and conditions
applicable to this Agreement prior to such transfer and each such transferee shall so acknowledge in writing as a condition precedent to the effectiveness of such transfer. The
term “Immediate Family” shall mean the Participant’s spouse, former spouse, parents, children, stepchildren, adoptive relationships, sisters, brothers, nieces and nephews and
grandchildren (and, for this purpose, shall also include the Participant. The Company shall not be required to transfer any Granted Shares on its books which shall have been
sold, assigned or otherwise transferred in violation of this Subsection 2.1(f), or to treat as the owner of such Granted Shares, or to accord the right to vote as such owner or to
pay dividends to, any person or organization to which any such Granted Shares shall have been so sold, assigned or otherwise transferred, in violation of this Subsection 2.1(f).
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(g)                Failure to Deliver Granted Shares to be Forfeited. In the event that the Granted Shares to be forfeited to the Company under this

Agreement are not in the Company’s possession pursuant to Subsection 2.1(e) above or otherwise and the Participant or the Participant’s Survivor fails to deliver such Granted
Shares to the Company (or its designee), the Company may immediately take such action as is appropriate to transfer record title of such Granted Shares from the Participant to
the Company (or its designee) and to treat the Participant and such Granted Shares in all respects as if delivery of such Granted Shares had been made as required by this
Agreement. The Participant hereby irrevocably grants the Company a power of attorney which shall be coupled with an interest for the purpose of effectuating the preceding
sentence.

 
(h)                Adjustments. The Plan contains provisions covering the treatment of Shares in a number of contingencies such as stock splits and

mergers. Provisions in the Plan for adjustment with respect to the Shares and the related provisions with respect to successors to the business of the Company are hereby made
applicable hereunder and are incorporated herein by reference.

 
3.                   SECURITIES LAW COMPLIANCE. The Participant specifically acknowledges and agrees that any sales of Granted Shares shall be made in accordance

with the requirements of the Securities Act. The Company currently has an effective registration statement on file with the Securities and Exchange Commission with respect to
the Granted Shares. The Company intends to maintain this registration statement but has no obligation to do so. If the registration statement ceases to be effective for any reason,
you will not be able to transfer or sell any of the Granted Shares issued to you pursuant to this Agreement unless exemptions from registration under applicable securities laws
are available. The Company shall not be obligated to either issue the Granted Shares or permit the resale of any Granted Shares if such issuance or resale would violate any
securities law, rule or regulation.

 
4.                   LEGEND. In addition to any legend required pursuant to the Plan, all certificates representing the Granted Shares issued to the Participant pursuant to

this Agreement shall have endorsed thereon a legend substantially as follows:
 

“THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO RESTRICTIONS SET FORTH IN A RESTRICTED STOCK AGREEMENT
DATED AS OF ________, 20__ WITH THIS COMPANY, A COPY OF WHICH AGREEMENT IS AVAILABLE FOR INSPECTION AT THE OFFICES OF
THE COMPANY OR WILL BE MADE AVAILABLE UPON REQUEST.”
 

5.                   RIGHTS AS A STOCKHOLDER . The Participant shall have all the rights of a stockholder with respect to the Granted Shares, including voting and
dividend rights, subject to the transfer and other restrictions set forth herein, including pursuant to Section 2.1(e) hereof and in the Plan.

 
6.                   INCORPORATION OF THE PLAN. The Participant specifically understands and agrees that the Granted Shares issued under the Plan are being sold to

the Participant pursuant to the Plan, a copy of which Plan the Participant acknowledges he or she has read and understands and by which Plan he or she agrees to be bound. The
provisions of the Plan are incorporated herein by reference.
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7.                   TAX LIABILITY OF THE PARTICIPANT AND PAYMENT OF TAXES . The Participant acknowledges and agrees that any income or other taxes due

from the Participant with respect to the Granted Shares issued pursuant to this Agreement, including, without limitation, the Lapsing Forfeiture Right, shall be the Participant’s
responsibility. Without limiting the foregoing, the Participant agrees that, to the extent that the lapsing of restrictions on disposition of any of the Granted Shares or the
declaration of dividends on any such shares before the lapse of such restrictions on disposition results in the Participant’s being deemed to be in receipt of earned income under
the provisions of the Code, the Company shall be entitled to immediate payment from the Participant of the amount of any tax required to be withheld by the Company.

 
Upon execution of this Agreement, the Participant may file an election under Section 83 of the Code in substantially the form attached as Exhibit A. The Participant

acknowledges that if he or she does not file such an election, as the Granted Shares are released from the Lapsing Forfeiture Right in accordance with Section 2.1, the
Participant will have income for tax purposes equal to the Fair Market Value of the Granted Shares at such date, less the price paid for the Granted Shares by the Participant. The
Participant has been given the opportunity to obtain the advice of his or her tax advisors with respect to the tax consequences of the purchase of the Granted Shares and the
provisions of this Agreement.

 
If the Participant has not filed an election under Section 83 of the Code, the Participant shall be required to deposit with the Company an amount of cash equal to the

amount determined by the Company to be required with respect to the statutory minimum of the Participant’s estimated total federal, state and local tax obligations associated
with the termination of the Lapsing Forfeiture Right with respect to the Granted Shares. In connection with the foregoing, the Participant agrees that if an arrangement to pay the
withholding obligation in cash has not been received by the Company prior to the vesting date, the Company shall authorize a registered broker(s) (the “Broker”) to sell on the
date that the Granted Shares shall be released from the Lapsing Forfeiture Right such number of Granted Shares as the Company instructs the Broker to sell to satisfy the
Company’s withholding obligations, after deduction of the Broker’s commission, and the Broker shall remit to the Company the cash necessary in order for the Company to
satisfy its withholding obligation. To the extent the proceeds of such sale exceed the Company’s tax withholding obligation the Company agrees to pay such excess cash to the
Participant as soon as practicable. In addition, if such sale is not sufficient to pay the Company’s tax withholding obligation the Participant agrees to pay to the Company as soon
as practicable, including through additional payroll withholding, the amount of any tax withholding obligation that is not satisfied by the sale of shares of Common Stock. The
Participant agrees to hold the Company and the Broker harmless from all costs, damages or expenses relating to any such sale. The Participant acknowledges that the Company
and the Broker are under no obligation to arrange for such sale at any particular price. In connection with such sale of Granted Shares, the Participant shall execute any such
documents requested by the Broker in order to effectuate the sale of the Granted Shares and payment of the withholding obligation to the Company. The Company shall not
deliver any shares of Common Stock to the Participant until all of the Company’s withholding obligations have been satisfied. The Participant acknowledges that this paragraph
is intended to comply with Section 10b5-1(c)(1)(i)(B) under the Exchange Act. Notwithstanding the foregoing, the Company shall have the right to require the Company
payments be made in cash instead of through the sale of shares of Common Stock if it reasonably believes that the sale of shares would violate applicable securities laws.

 
8.                   EQUITABLE RELIEF. The Participant specifically acknowledges and agrees that in the event of a breach or threatened breach of the provisions of this

Agreement or the Plan, including the attempted transfer of the Granted Shares by the Participant in violation of this Agreement, monetary damages may not be adequate to
compensate the Company, and, therefore, in the event of such a breach or threatened breach, in addition to any right to damages, the Company shall be entitled to equitable relief
in any court having competent jurisdiction. Nothing herein shall be construed as prohibiting the Company from pursuing any other remedies available to it for any such breach
or threatened breach.
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9.                   NO OBLIGATION TO MAINTAIN RELATIONSHIP . The Participant acknowledges that: (i) the Company is not by the Plan or this Agreement
obligated to continue the Participant as an Employee, director or Consultant of the Company or an Affiliate; (ii) the Plan is discretionary in nature and may be suspended or
terminated by the Company at any time; (iii) the grant of the Granted Shares is a one-time benefit which does not create any contractual or other right to receive future grants of
Shares, or benefits in lieu of Shares; (iv) all determinations with respect to any such future grants, including, but not limited to, the times when Shares shall be granted, the
number of Shares to be granted, the purchase price, and the time or times when each Share shall be free from a lapsing repurchase or forfeiture right, will be at the sole
discretion of the Company; (v) the Participant’s participation in the Plan is voluntary; (vi) the value of the Granted Shares is an extraordinary item of compensation which is
outside the scope of the Participant’s employment contract, if any; and (vii) the Granted Shares are not part of normal or expected compensation for purposes of calculating any
severance, resignation, redundancy, end of service payments, bonuses, long-service awards, pension or retirement benefits or similar payments.

 
10.               NOTICES. Any notices required or permitted by the terms of this Agreement or the Plan shall be given by recognized courier service, facsimile, registered

or certified mail, return receipt requested, addressed as follows:
 

If to the Company:
 

Acurx Pharmaceuticals, Inc.
259 Liberty Avenue
Staten Island, NY 10305
 

If to the Participant:
 

   
   
 Attn:   
   

 
or to such other address or addresses of which notice in the same manner has previously been given. Any such notice shall be deemed to have been given on the earliest of
receipt, one business day following delivery by the sender to a recognized courier service, or three business days following mailing by registered or certified mail.
 

11.               BENEFIT OF AGREEMENT. Subject to the provisions of the Plan and the other provisions hereof, this Agreement shall be for the benefit of and shall be
binding upon the heirs, executors, administrators, successors and assigns of the parties hereto.

 
12.               GOVERNING LAW. This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware, without giving effect to

the conflict of law principles thereof. For the purpose of litigating any dispute that arises under this Agreement, the parties hereby consent to exclusive jurisdiction in Delaware
and agree that such litigation shall be conducted in the state courts of Delaware or the federal courts of the United States for the District of Delaware.

 
13.               SEVERABILITY. If any provision of this Agreement is held to be invalid or unenforceable by a court of competent jurisdiction, then such provision or

provisions shall be modified to the extent necessary to make such provision valid and enforceable, and to the extent that this is impossible, then such provision shall be deemed
to be excised from this Agreement, and the validity, legality and enforceability of the rest of this Agreement shall not be affected thereby.
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14.               ENTIRE AGREEMENT. This Agreement, together with the Plan, constitutes the entire agreement and understanding between the parties hereto with

respect to the subject matter hereof and supersedes all prior oral or written agreements and understandings relating to the subject matter hereof. No statement, representation,
warranty, covenant or agreement not expressly set forth in this Agreement shall affect or be used to interpret, change or restrict the express terms and provisions of this
Agreement provided, however, in any event, this Agreement shall be subject to and governed by the Plan.

 
15.               MODIFICATIONS AND AMENDMENTS; WAIVERS AND CONSENTS . The terms and provisions of this Agreement may be modified or amended as

provided in the Plan. Except as provided in the Plan, the terms and provisions of this Agreement may be waived, or consent for the departure therefrom granted, only by written
document executed by the party entitled to the benefits of such terms or provisions. No such waiver or consent shall be deemed to be or shall constitute a waiver or consent with
respect to any other terms or provisions of this Agreement, whether or not similar. Each such waiver or consent shall be effective only in the specific instance and for the
purpose for which it was given, and shall not constitute a continuing waiver or consent.

 
16.               CONSENT OF SPOUSE/DOMESTIC PARTNER. If the Participant has a spouse or a domestic partner as of the date of this Agreement, the Participant’s

spouse or domestic partner shall execute a Consent of Spouse/Domestic Partner in the form of Exhibit B hereto, effective as of the date hereof. Such consent shall not be
deemed to confer or convey to the spouse or domestic partner any rights in the Granted Shares that do not otherwise exist by operation of law or the agreement of the parties. If
the Participant subsequent to the date hereof, marries, remarries or applies to the Company for domestic partner benefits, the Participant shall, not later than 60 days thereafter,
obtain his or her new spouse’s/domestic partner’s acknowledgement of and consent to the existence and binding effect of all restrictions contained in this Agreement by having
such spouse/domestic partner execute and deliver a Consent of Spouse/Domestic Partner in the form of Exhibit B.

 
17.               COUNTERPARTS. This Agreement may be executed in one or more counterparts, and by different parties hereto on separate counterparts, each of which

shall be deemed an original, but all of which together shall constitute one and the same instrument.
 
18.               DATA PRIVACY. By entering into this Agreement, the Participant: (i) authorizes the Company and each Affiliate, and any agent of the Company or any

Affiliate administering the Plan or providing Plan recordkeeping services, to disclose to the Company or any of its Affiliates such information and data as the Company or any
such Affiliate shall request in order to facilitate the grant of Shares and the administration of the Plan; (ii) to the extent permitted by applicable law waives any data privacy
rights he or she may have with respect to such information, and (iii) authorizes the Company and each Affiliate to store and transmit such information in electronic form for the
purposes set forth in this Agreement.

 
[THE NEXT PAGE IS THE SIGNATURE PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.
 

 ACURX PHARMACEUTICALS, INC.
  

  



 By:  
 Name:                             
 Title:  
  
  
 PARTICIPANT:
  
  
 Print name:
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IF YOU WISH TO MAKE A SECTION 83(B) ELECTION, THE FILING OF SUCH ELECTION IS YOUR RESPONSIBILITY.
 
THE FORM FOR MAKING THIS SECTION 83(B) ELECTION IS ATTACHED TO THIS AGREEMENT AS EXHIBIT A.
 
YOU MUST FILE THIS FORM WITHIN 30 DAYS OF PURCHASING THE SHARES.
 
IT IS YOUR RESPONSIBILITY TO FILE THIS FORM WITH THE IRS, REGARDLESS OF WHETHER YOU ASK THE COMPANY OR ITS AGENTS TO
MAKE THIS FILING ON YOUR BEHALF, EVEN IF THE COMPANY OR ITS AGENTS HAVE PREVIOUSLY MADE THIS FILING ON YOUR BEHALF.
 
The election should be filed by mailing a signed election form by certified mail, return receipt requested to the IRS Service Center where you file your tax returns.
See <www.irs.gov
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EXHIBIT A

 
Election to Include Gross Income in Year

of Transfer Pursuant to Section 83(b)
of the Internal Revenue Code of 1986, as amended

 
In accordance with Section 83(b) of the Internal Revenue Code of 1986, as amended (the “Code”), the undersigned hereby elects to include in his gross income as
compensation for services the excess, if any, of the fair market value of the property (described below) at the time of transfer over the amount paid for such property.
 
The following sets forth the information required in accordance with the Code and the regulations promulgated thereunder:
 
1. The name, address and social security number of the undersigned and the taxable year for this this election is being made are:
 
 Name:   
 Address:   
    
 Social Security No.:   
 Taxable Year:   

 
2. The description of the property with respect to which the election is being made is as follows:
 

____________ (___) shares (the “Shares”) of Common Stock, $___ par value per share, of Acurx Pharmaceuticals, Inc., a Delaware corporation (the “Company”).
 

3. The property was transferred to the taxpayer on ______.
 
4. The property is subject to the following restrictions:
 

In the event the taxpayer’s service with the Company or an Affiliate is terminated (the “Termination”), the taxpayer shall forfeit the Shares as set forth below:
 
A. If the Termination takes place on or prior to ____________, all of the Shares will be forfeited.

 
B. If the Termination takes place after ___________ but prior to _______, _______________, __% of the Granted Shares shall be forfeited to the Company

(rounded up to the next highest whole number of shares).
 
5. The fair market value of the property at the time of transfer (determined without regard to any restrictions other than a non-lapse restriction as defined in § 1.83-3(h) of

the Income Tax Regulations) is $___ ($__ per Share multiplied by __ Shares).
 
6. The amount paid by taxpayer for said property was $___ ($__ per Share multiplied by __ Shares).
 
7. The amount to include in gross income is $__.1
 

1 The amount reported in Item 5 minus the amount reported in Item 6.
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The undersigned taxpayer will file this election with the Internal Revenue Service office with which taxpayer files his or her annual income tax return not later than 30

days after the date of transfer of the property. A copy of the election also will be furnished to the person for whom the services were performed. The undersigned is the person
performing the services in connection with which the property was transferred.

 
Signed this ____ day of ______, 20__.
 
  
 Print Name:
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EXHIBIT B

 
CONSENT OF SPOUSE/DOMESTIC PARTNER

 
I, ____________________________, spouse or domestic partner of _____________________________, acknowledge that I have read the RESTRICTED STOCK

AGREEMENT dated as of _______________, 20___ (the “Agreement”) to which this Consent is attached as Exhibit B and that I know its contents. Capitalized terms used and
not defined herein shall have the meanings assigned to such terms in the Agreement. I am aware that by its provisions the Granted Shares granted to my spouse/domestic partner
pursuant to the Agreement are subject to a Lapsing Forfeiture Right in favor of Acurx Pharmaceuticals, Inc. (the “ Company”) and that, accordingly, I may be required to forfeit
to the Company any or all of the Granted Shares of which I may become possessed as a result of a gift from my spouse/domestic partner or a court decree and/or any property
settlement in any domestic litigation.

 
I hereby agree that my interest, if any, in the Granted Shares subject to the Agreement shall be irrevocably bound by the Agreement and further understand and agree

that any community property interest I may have in the Granted Shares shall be similarly bound by the Agreement.
 
I agree to the Lapsing Forfeiture Right described in the Agreement and I hereby consent to the forfeiture of the Granted Shares to the Company by my spouse/domestic

partner or my spouse/domestic partner’s legal representative in accordance with the provisions of the Agreement. Further, as part of the consideration for the Agreement, I agree
that at my death, if I have not disposed of any interest of mine in the Granted Shares by an outright bequest of the Granted Shares to my spouse/domestic partner, then the
Company shall have the same rights against my legal representative to exercise its rights to the Granted Shares with respect to any interest of mine in the Granted Shares as it
would have had pursuant to the Agreement if I had acquired the Granted Shares pursuant to a court decree in domestic litigation.

 
I AM AWARE THAT THE LEGAL, FINANCIAL AND RELATED MATTERS CONTAINED IN THE AGREEMENT ARE COMPLEX AND THAT I

AM FREE TO SEEK INDEPENDENT PROFESSIONAL GUIDANCE OR COUNSEL WITH RESPECT TO THIS CONSENT. I HAVE EITHER SOUGHT SUCH
GUIDANCE OR COUNSEL OR DETERMINED AFTER REVIEWING THE AGREEMENT CAREFULLY THAT I WILL WAIVE SUCH RIGHT.

 
Dated as of the _______ day of ________________, 20__.
 

  
 Print Name:
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Exhibit 99.4

 
Option No. __

 
ACURX PHARMACEUTICALS, INC.

 
Recapitalization Exchange Option Grant Notice

 
1. Name and Address of Participant:   
    
    
    
    
2. Grant Date:   
    
3. Type of Grant:   
    
4. Maximum Number of Shares for which this Option is exercisable:   
    
5. Exercise (purchase) price per share:   
    
6. Option Expiration Date:   
    
7. Vesting Start Date:   
    
8. Vesting Schedule:  This Option shall become exercisable (and the Shares issued upon exercise shall be vested) as follows provided the Participant is an Employee,

director or Consultant of the Company or of an Affiliate on the applicable vesting date:
  

The foregoing rights are cumulative and are subject to the other terms and conditions of this Agreement.
 

The Company and the Participant acknowledge receipt of this Recapitalization Exchange Option Grant Notice and agree to the terms of the Recapitalization Exchange Option
Agreement attached hereto, and the terms of this Option Grant as set forth above.
 
 
 

[Signature page follows]
 

 

 

 

 
 
 ACURX PHARMACEUTICALS, INC.
   
   
 By:  
  Name:  
  Title:  
   
   
   
  
 Participant
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ACURX PHARMACEUTICALS, INC.

 
RECAPITALIZATION EXCHANGE OPTION AGREEMENT - INCORPORATED TERMS AND CONDITIONS

 
 

AGREEMENT (this “Agreement”) made as of the date of grant set forth in the Recapitalization Exchange Option Grant Notice by and between Acurx
Pharmaceuticals, Inc. (the “Company”), a Delaware corporation, and the individual whose name appears on the Recapitalization Exchange Option Grant Notice (the
“Participant”).

 
WHEREAS, the Company desires to grant to the Participant an Option to purchase shares of its common stock, $0.001 par value per share (the “Shares”); and
 
WHEREAS, the Company and the Participant each intend that the Option granted herein shall be of the type set forth in the Recapitalization Exchange Option Grant

Notice.
 
NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth and for other good and valuable consideration, the parties hereto agree as follows:
 
1. DEFINITIONS.

 
Unless otherwise specified or unless the context otherwise requires, the following terms, as used in this Agreement, have the following meanings:



 
“Administrator” means the Board of Directors, unless it has delegated power to act on its behalf to the Committee, in which case the term Administrator means
the Committee.
 
“Affiliate” means a corporation which, for purposes of Section 424 of the Code, is a parent or subsidiary of the Company, direct or indirect.
 
“Board of Directors” means the Board of Directors of the Company.
 
“Cause” means, with respect to the Participant: (a) dishonesty with respect to the Company or any Affiliate, (b) insubordination, substantial malfeasance or non-
feasance of duty, (c) unauthorized disclosure of confidential information, (d) breach by the Participant of any provision of any employment, consulting,
advisory, nondisclosure, non-competition or similar agreement between the Participant and the Company or any Affiliate, and (e) conduct substantially
prejudicial to the business of the Company or any Affiliate; provided, however, that any provision in an agreement between the Participant and the Company or
an Affiliate, which contains a conflicting definition of Cause for termination and which is in effect at the time of such termination, shall supersede this
definition. The determination of the Administrator as to the existence of Cause will be conclusive on the Participant and the Company.
 
“Code” means the United States Internal Revenue Code of 1986, as amended, including any successor statute, regulation and guidance thereto.
 
“Committee” means the committee of the Board of Directors to which the Board of Directors has delegated power to act.
 
“Disability or Disabled” means permanent and total disability as defined in Section 22(e)(3) of the Code.
 
“Director” means any member of the Board of Directors.
 
“Employee” means any employee of the Company or of an Affiliate (including, without limitation, an employee who is also serving as an officer or director of
the Company or of an Affiliate).
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 
“Fair Market Value” of a Share of common stock means:
 
If the common stock is listed on a national securities exchange or traded in the over-the-counter market and sales prices are regularly reported for the common
stock, the closing or, if not applicable, the last price of the common stock on the composite tape or other comparable reporting system for the trading day on the
applicable date and if such applicable date is not a trading day, the last market trading day prior to such date;
 
If the common stock is not traded on a national securities exchange but is traded on the over-the-counter market, if sales prices are not regularly reported for the
common stock for the trading day referred to in clause (1), and if bid and asked prices for the common stock are regularly reported, the mean between the bid
and the asked price for the common stock at the close of trading in the over-the-counter market for the trading day on which common stock was traded on the
applicable date and if such applicable date is not a trading day, the last market trading day prior to such date; and
 
If the common stock is neither listed on a national securities exchange nor traded in the over-the-counter market, such value as the Administrator, in good faith,
shall determine in compliance with applicable laws.
 
“ISO” means a stock option intended to qualify as an incentive stock option under Section 422.
 
“Non-Qualified Option” means an option which is not intended to qualify as an incentive stock option under Section 422 of the Code.
 
“Option” means an ISO or a Non-Qualified Option granted as an inducement award under NASDAQ Listing Rule 5635(c)(4).
 
“Section 422” means Section 422 of the Code.
 
“Securities Act” means the Securities Act of 1933, as amended.
 
“Stock Right” means an ISO, a Non-Qualified Option or a Substitute Award or a right to Shares or the value of Shares of the Company granted pursuant to this
Agreement.
 
“Substitute Award” means an award issued under this Agreement in substitution for one or more equity awards of an acquired company that are converted,
replaced or adjusted in connection with the acquisition.
 
“Survivor” means the deceased Participant’s legal representatives and/or any person or persons who acquire the Option by will or by the laws of descent and
distribution.

 
2.             GRANT OF OPTION. The Company hereby grants to the Participant the right and option to purchase all or any part of an aggregate of the number of Shares

set forth in the Recapitalization Exchange Option Grant Notice, on the terms and conditions and subject to all the limitations set forth herein, under United States securities and
tax laws.

 
3 .             EXERCISE PRICE. The exercise price of the Shares covered by the Option shall be the amount per Share set forth in the Recapitalization Exchange Option

Grant Notice, subject to adjustment, as provided in Section 10, in the event of a stock split, reverse stock split or other events affecting the holders of Shares after the date hereof
(the “Exercise Price”). Payment shall be made in accordance with Section 6 of this Agreement.

 
4 .             EXERCISABILITY OF OPTION. Subject to the terms and conditions set forth in this Agreement, the Option granted hereby shall become vested and

exercisable as set forth in the Recapitalization Exchange Option Grant Notice and is subject to the other terms and conditions of this Agreement.
 
5.             TERM OF OPTION. This Option shall terminate on the Option Expiration Date as specified in the Recapitalization Exchange Option Grant Notice, but shall

be subject to earlier termination as provided herein.
 

 

 

 
If the Participant ceases to be an Employee, director or Consultant of the Company or of an Affiliate for any reason other than the death or Disability of the

Participant, or termination of the Participant for Cause (the “Termination Date”), the Option to the extent then vested and exercisable pursuant to Section 4 hereof as of the
Termination Date, and not previously terminated in accordance with this Agreement, may be exercised within three months after the Termination Date, or on or prior to the
Option Expiration Date as specified in the Recapitalization Exchange Option Grant Notice, whichever is earlier, but may not be exercised thereafter except as set forth below. In



such event, the unvested portion of the Option shall not be exercisable and shall expire and be cancelled on the Termination Date.
 
If this Option is designated in the Recapitalization Exchange Option Grant Notice as an ISO and the Participant ceases to be an Employee of the Company or

of an Affiliate but continues after termination of employment to provide service to the Company or an Affiliate as a director or Consultant, this Option shall continue to vest in
accordance with Section 4 above as if this Option had not terminated until the Participant is no longer providing services to the Company. In such case, this Option shall
automatically convert and be deemed a Non-Qualified Option as of the date that is three months from termination of the Participant's employment and this Option shall continue
on the same terms and conditions set forth herein until such Participant is no longer providing service to the Company or an Affiliate.

 
Notwithstanding the foregoing, in the event of the Participant’s Disability or death within three months after the Termination Date, the Participant or the

Participant’s Survivors may exercise the Option within one year after the Termination Date, but in no event after the Option Expiration Date as specified in the Recapitalization
Exchange Option Grant Notice.

 
In the event the Participant’s service is terminated by the Company or an Affiliate for Cause, the Participant’s right to exercise any unexercised portion of this

Option even if vested shall cease immediately as of the time the Participant is notified his or her service is terminated for Cause, and this Option shall thereupon terminate.
Notwithstanding anything herein to the contrary, if subsequent to the Participant’s termination, but prior to the exercise of the Option, the Administrator determines that, either
prior or subsequent to the Participant’s termination, the Participant engaged in conduct which would constitute Cause, then the Participant shall immediately cease to have any
right to exercise the Option and this Option shall thereupon terminate.

 
In the event of the Disability of the Participant, the Option shall be exercisable within one year after the Participant’s termination of service due to Disability

or, if earlier, on or prior to the Option Expiration Date as specified in the Recapitalization Exchange Option Grant Notice. In such event, the Option shall be exercisable:
 
(a) to the extent that the Option has become exercisable but has not been exercised as of the date of the Participant’s termination of service due to

Disability; and
 

(b) in the event rights to exercise the Option accrue periodically, to the extent of a pro rata portion through the date of the Participant’s termination of
service due to Disability of any additional vesting rights that would have accrued on the next vesting date had the Participant not become Disabled.
The proration shall be based upon the number of days accrued in the current vesting period prior to the date of the Participant’s termination of service
due to Disability.
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In the event of the death of the Participant while an Employee, director or Consultant of the Company or of an Affiliate, the Option shall be exercisable by

the Participant’s Survivors within one year after the date of death of the Participant or, if earlier, on or prior to the Option Expiration Date as specified in the Recapitalization
Exchange Option Grant Notice. In such event, the Option shall be exercisable:

 
(x) to the extent that the Option has become exercisable but has not been exercised as of the date of death; and

 
(y) in the event rights to exercise the Option accrue periodically, to the extent of a pro rata portion through the date of death of any additional vesting

rights that would have accrued on the next vesting date had the Participant not died. The proration shall be based upon the number of days accrued in
the current vesting period prior to the Participant’s date of death.

 
6 .             METHOD OF EXERCISING OPTION. Subject to the terms and conditions of this Agreement, the Option may be exercised by written notice to the

Company or its designee, in substantially the form of Exhibit A attached hereto (or in such other form acceptable to the Company, which may include electronic notice). Such
notice shall state the number of Shares with respect to which the Option is being exercised and shall be signed by the person exercising the Option (which signature may be
provided electronically in a form acceptable to the Company). Payment of the Exercise Price for such Shares shall be made (a) in United States dollars in cash or by check; or
(b) at the discretion of the Administrator, through delivery of shares of Common Stock held for at least six months (if required to avoid negative accounting treatment) having a
Fair Market Value (as defined below) equal as of the date of the exercise to the aggregate cash exercise price for the number of Shares as to which the Option is being exercised;
(c) at the discretion of the Administrator, by having the Company retain from the Shares otherwise issuable upon exercise of the Option, a number of Shares having a Fair
Market Value equal as of the date of exercise to the aggregate exercise price for the number of Shares as to which the Option is being exercised; or (d) at the discretion of the
Administrator, in accordance with a cashless exercise program established with a securities brokerage firm, and approved by the Administrator; or (e) at the discretion of the
Administrator, by any combination of (a), (b), (c) and (d) above; or (f) at the discretion of the Administrator, by payment of such other lawful consideration as the Administrator
may determine. The Company shall deliver such Shares as soon as practicable after the notice shall be received, provided, however, that the Company may delay issuance of
such Shares until completion of any action or obtaining of any consent, which the Company deems necessary under any applicable law (including, without limitation, state
securities or “blue sky” laws). The Shares as to which the Option shall have been so exercised shall be registered in the Company’s share register in the name of the person so
exercising the Option (or, if the Option shall be exercised by the Participant and if the Participant shall so request in the notice exercising the Option, shall be registered in the
Company’s share register in the name of the Participant and another person jointly, with right of survivorship) and shall be delivered as provided above to or upon the written
order of the person exercising the Option. In the event the Option shall be exercised, pursuant to Section 4 hereof, by any person other than the Participant, such notice shall be
accompanied by appropriate proof of the right of such person to exercise the Option. All Shares that shall be purchased upon the exercise of the Option as provided herein shall
be fully paid and nonassessable.

 
7 .             PARTIAL EXERCISE. Exercise of this Option to the extent above stated may be made in part at any time and from time to time within the above limits,

except that no fractional share shall be issued pursuant to this Option.
 
8 .             NON-ASSIGNABILITY. The Option shall not be transferable by the Participant otherwise than by will or by the laws of descent and distribution. If this

Option is a Non-Qualified Option then it may also be transferred pursuant to a qualified domestic relations order as defined by the Code or Title I of the Employee Retirement
Income Security Act or the rules thereunder . Except as provided above in this paragraph, the Option shall be exercisable, during the Participant’s lifetime, only by the
Participant (or, in the event of legal incapacity or incompetency, by the Participant’s guardian or representative) and shall not be assigned, pledged or hypothecated in any way
(whether by operation of law or otherwise) and shall not be subject to execution, attachment or similar process. Any attempted transfer, assignment, pledge, hypothecation or
other disposition of the Option or of any rights granted hereunder contrary to the provisions of this Section 8, or the levy of any attachment or similar process upon the Option
shall be null and void.
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9 .             NO RIGHTS AS STOCKHOLDER UNTIL EXERCISE. The Participant shall have no rights as a stockholder with respect to Shares subject to this

Agreement until registration of the Shares in the Company’s share register in the name of the Participant. Except as is expressly provided in Section 10 of this Agreement with
respect to certain changes in the capitalization of the Company, no adjustment shall be made for dividends or similar rights for which the record date is prior to the date of such
registration.



 
10.           ADJUSTMENTS.
 
Upon the occurrence of any of the following events, the Participant’s rights with respect to the Option shall be adjusted as hereinafter provided.
 
(a)       Stock Dividends and Stock Splits. If (i) the Shares shall be subdivided or combined into a greater or smaller number of shares or if the Company shall issue any

Shares as a stock dividend on its outstanding Shares, or (ii) additional shares or new or different shares or other securities of the Company or other non-cash assets are
distributed with respect to such Shares, the Option and the number of Shares deliverable thereunder shall be appropriately increased or decreased proportionately, and
appropriate adjustments shall be made including, in the exercise price per share, to reflect such events.

 
(b)       Corporate Transactions. If the Company is to be consolidated with or acquired by another entity in a merger, consolidation, or sale of all or substantially all of

the Company’s assets or the acquisition of all of the outstanding voting stock of the Company in a single transaction or a series of related transactions by a single entity other
than a transaction to merely change the state of incorporation (a “Corporate Transaction”), the Administrator or the board of directors of any entity assuming the obligations of
the Company hereunder (the “Successor Board”), shall, as to the unexercised portion of the Option, either (i) make appropriate provision for the continuation of the Option by
substituting on an equitable basis for the Shares then subject to the Option either the consideration payable with respect to the outstanding Shares in connection with the
Corporate Transaction or securities of any successor or acquiring entity; or (ii) upon written notice to the Participant, provide that the Option must be exercised (to the extent
then exercisable, within a specified number of days of the date of such notice, at the end of which period the Option shall terminate); or (iii) terminate the Option in exchange for
payment of an amount equal to the consideration payable upon consummation of such Corporate Transaction to the holder of the number of Shares into which the Option would
have been exercisable (either (A) to the extent then exercisable or, (B) at the discretion of the Administrator, any such Options being made partially or fully exercisable for
purposes of this Subclause) less the aggregate exercise price thereof. For purposes of determining the payments to be made pursuant to Subclause (iii) above, in the case of a
Corporate Transaction the consideration for which, in whole or in part, is other than cash, the consideration other than cash shall be valued at the fair value thereof as
determined in good faith by the Board of Directors.

 
( c )       Recapitalization or Reorganization. In the event of a recapitalization or reorganization of the Company other than a Corporate Transaction pursuant to which

securities of the Company or of another corporation are issued with respect to the outstanding Shares, the Participant upon exercising the Option after the recapitalization or
reorganization shall be entitled to receive for the price paid upon such exercise or acceptance if any, the number of replacement securities which would have been received if the
Option had been exercised prior to such recapitalization or reorganization.

 
( d )       Modification of Options. Notwithstanding the foregoing, any adjustments made pursuant to Subsection (a), (b) or (c) above shall be made only after the

Administrator determines whether such adjustments would cause any adverse tax consequences, including, but not limited to, pursuant to Section 409A of the Code. If the
Administrator determines that such adjustments would constitute a modification of the Option or other adverse tax consequence to the Participant, it may refrain from making
such adjustments, unless the Participant specifically agrees in writing that such adjustment be.

 
(e)      Dissolution or Liquidation of the Company. Upon the dissolution or liquidation of the Company, the Option will terminate and become null and void; provided,

however, that if the rights of the Participant or the Participant’s Survivors have not otherwise terminated and expired, the Participant or the Participant’s Survivors will have the
right immediately prior to such dissolution or liquidation to exercise the Option to the extent that the Option is exercisable as of the date immediately prior to such dissolution or
liquidation.

 
( f )      Termination of Awards upon Consummation of Corporate Transaction. Except as the Administrator may otherwise determine, each Stock Right will

automatically terminate (and in the case of outstanding Shares of restricted Common Stock, will automatically be forfeited) immediately upon the consummation of a Corporate
Transaction, other than (i) any award that is assumed, continued or substituted pursuant to Section 10(b) above, and (ii) any cash award that by its terms, or as a result of action
taken by the Administrator, continues following the consummation of the Corporate Transaction.

 
1 1 .           TAXES. The Participant acknowledges and agrees that (i) any income or other taxes due from the Participant with respect to this Option or the Shares

issuable pursuant to this Option shall be the Participant’s responsibility; (ii) the Participant was free to use professional advisors of his or her choice in connection with this
Agreement, has received advice from his or her professional advisors in connection with this Agreement, understands its meaning and import, and is entering into this
Agreement freely and without coercion or duress; (iii) the Participant has not received and is not relying upon any advice, representations or assurances made by or on behalf of
the Company or any Affiliate or any employee of or counsel to the Company or any Affiliate regarding any tax or other effects or implications of the Option, the Shares or other
matters contemplated by this Agreement; and (iv) neither the Administrator, the Company, its Affiliates, nor any of its officers or directors, shall be held liable for any
applicable costs, taxes, or penalties associated with the Option if, in fact, the Internal Revenue Service were to determine that the Option constitutes deferred compensation
under Section 409A of the Code.

 
If this Option is designated in the Recapitalization Exchange Option Grant Notice as a Non-Qualified Option or if the Option is an ISO and is converted into a

Non-Qualified Option and such Non-Qualified Option is exercised, the Participant agrees that the Company may withhold from the Participant’s remuneration, if any, the
minimum statutory amount of federal, state and local withholding taxes attributable to such amount that is considered compensation includable in such person’s gross income.
At the Company’s discretion, the amount required to be withheld may be withheld in cash from such remuneration, or in kind from the Shares otherwise deliverable to the
Participant on exercise of the Option. The Participant further agrees that, if the Company does not withhold an amount from the Participant’s remuneration sufficient to satisfy
the Company’s income tax withholding obligation, the Participant will reimburse the Company on demand, in cash, for the amount under-withheld.

 

 4  

 

 
1 2 .            PURCHASE FOR INVESTMENT. Unless the offering and sale of the Shares to be issued upon the particular exercise of the Option shall have been

effectively registered under the Securities Act, the Company shall be under no obligation to issue the Shares covered by such exercise unless the Company has determined that
such exercise and issuance would be exempt from the registration requirements of the Securities Act and until the following conditions have been fulfilled:

 
(a) The person(s) who exercise the Option shall warrant to the Company, at the time of such exercise, that such person(s) are acquiring such Shares for

their own respective accounts, for investment, and not with a view to, or for sale in connection with, the distribution of any such Shares, in which
event the person(s) acquiring such Shares shall be bound by the provisions of the following legend which shall be endorsed upon any certificate(s)
evidencing the Shares issued pursuant to such exercise:

 
“The shares represented by this certificate have been taken for investment and they may not be sold or otherwise transferred by any person, including
a pledgee, unless (1) either (a) a Registration Statement with respect to such shares shall be effective under the Securities Act of 1933, as amended, or
(b) the Company shall have received an opinion of counsel satisfactory to it that an exemption from registration under such Act is then available, and
(2) there shall have been compliance with all applicable state securities laws;” and
 

(b) If the Company so requires, the Company shall have received an opinion of its counsel that the Shares may be issued upon such particular exercise in
compliance with the Securities Act without registration thereunder. Without limiting the generality of the foregoing, the Company may delay issuance
of the Shares until completion of any action or obtaining of any consent, which the Company deems necessary under any applicable law (including
without limitation state securities or “blue sky” laws).

 
13.           RESTRICTIONS ON TRANSFER OF SHARES.



 
(a) The Participant agrees that in the event the Company proposes to offer for sale to the public any of its equity securities and such Participant is

requested by the Company and any underwriter engaged by the Company in connection with such offering to sign an agreement restricting the sale or
other transfer of Shares, then it will promptly sign such agreement and will not transfer, whether in privately negotiated transactions or to the public in
open market transactions or otherwise, any Shares or other securities of the Company held by him or her during such period as is determined by the
Company and the underwriters, not to exceed 180 days following the closing of the offering, plus such additional period of time as may be required to
comply with FINRA rules or similar rules thereto promulgated by another regulatory authority (such period, the “Lock-Up Period”). Such agreement
shall be in writing and in form and substance reasonably satisfactory to the Company and such underwriter and pursuant to customary and prevailing
terms and conditions. Notwithstanding whether the Participant has signed such an agreement, the Company may impose stop-transfer instructions
with respect to the Shares or other securities of the Company subject to the foregoing restrictions until the end of the Lock-Up Period.
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(b) The Participant acknowledges and agrees that neither the Company, its stockholders nor its directors and officers, has any duty or obligation to

disclose to the Participant any material information regarding the business of the Company or affecting the value of the Shares before, at the time of,
or following a termination of the service of the Participant by the Company, including, without limitation, any information concerning plans for the
Company to make a public offering of its securities or to be acquired by or merged with or into another firm or entity.

 
14.            NO OBLIGATION TO MAINTAIN RELATIONSHIP . The Participant acknowledges that: (i) the Company is not by this Agreement obligated to continue

the Participant as an employee, director or Consultant of the Company or an Affiliate; (ii) the grant of the Option is a one-time benefit which does not create any contractual or
other right to receive future grants of options, or benefits in lieu of options; (iii) all determinations with respect to any such future grants, including, but not limited to, the times
when options shall be granted, the number of shares subject to each option, the option price, and the time or times when each option shall be exercisable, will be at the sole
discretion of the Company; (iv) the value of the Option is an extraordinary item of compensation which is outside the scope of the Participant’s employment or consulting
contract, if any; and (v) the Option is not part of normal or expected compensation for purposes of calculating any severance, resignation, redundancy, end of service payments,
bonuses, long-service awards, pension or retirement benefits or similar payments.

 
1 5 .            IF OPTION IS INTENDED TO BE AN ISO. If this Option is designated in the Recapitalization Exchange Option Grant Notice as an ISO so that the

Participant (or the Participant’s Survivors) may qualify for the favorable tax treatment provided to holders of Options that meet the standards of Section 422 of the Code then
any provision of this Agreement which conflicts with the Code so that this Option would not be deemed an ISO is null and void and any ambiguities shall be resolved so that
the Option qualifies as an ISO. The Participant should consult with the Participant’s own tax advisors regarding the tax effects of the Option and the requirements necessary to
obtain favorable tax treatment under Section 422 of the Code, including, but not limited to, holding period requirements.

 
Notwithstanding the foregoing, to the extent that the Option is designated in the Recapitalization Exchange Option Grant Notice as an ISO and is not deemed

to be an ISO pursuant to Section 422(d) of the Code because the aggregate Fair Market Value (determined as of the Date of Option Grant) of any of the Shares with respect to
which this ISO is granted becomes exercisable for the first time during any calendar year in excess of $100,000, the portion of the Option representing such excess value shall be
treated as a Non-Qualified Option and the Participant shall be deemed to have taxable income measured by the difference between the then Fair Market Value of the Shares
received upon exercise and the price paid for such Shares pursuant to this Agreement.
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Neither the Company nor any Affiliate shall have any liability to the Participant, or any other party, if the Option (or any part thereof) that is intended to be an

ISO is not an ISO or for any action taken by the Administrator, including without limitation the conversion of an ISO to a Non-Qualified Option.
 

1 6 .            NOTICE TO COMPANY OF DISQUALIFYING DISPOSITION OF AN ISO. If this Option is designated in the Recapitalization Exchange Option Grant
Notice as an ISO then the Participant agrees to notify the Company in writing immediately after the Participant makes a Disqualifying Disposition of any of the Shares acquired
pursuant to the exercise of the ISO. A Disqualifying Disposition is defined in Section 424(c) of the Code and includes any disposition (including any sale) of such Shares before
the later of (a) two years after the date the Participant was granted the ISO or (b) one year after the date the Participant acquired Shares by exercising the ISO, except as
otherwise provided in Section 424(c) of the Code. If the Participant has died before the Shares are sold, these holding period requirements do not apply and no Disqualifying
Disposition can occur thereafter.

 
17.            SUBSTITUTE AWARDS. The Administrator may grant Substitute Awards under this Agreement. To the extent consistent with the requirements of Section

422 and the regulations thereunder and other applicable legal requirements (including applicable stock exchange requirements), Shares issued in respect of Substitute Awards
will be in addition to and will not reduce the shares available hereunder. Notwithstanding the foregoing, if any Substitute Award is settled in cash or expires, becomes
unexercisable, terminates or is forfeited to or repurchased by the Company without the issuance or retention of Shares, the Shares previously subject to such award will not be
available for future issuance under this Agreement. The Administrator will determine the extent to which the terms and conditions of this Agreement apply to Substitute Awards,
if at all.

 
18 .            NOTICES. Any notices required or permitted by the terms of this Agreement shall be given by recognized courier service, facsimile, registered or certified

mail, return receipt requested, addressed as follows:
 

If to the Company:
 

Acurx Pharmaceuticals, Inc.
259 Liberty Avenue
Staten Island, NY 10305

 
If to the Participant at the address set forth on the Recapitalization Exchange Option Grant Notice
 
or to such other address or addresses of which notice in the same manner has previously been given. Any such notice shall be deemed to have been given upon the earlier of
receipt, one business day following delivery to a recognized courier service or three business days following mailing by registered or certified mail.
 

19.             GOVERNING LAW. This Agreement shall be governed by and construed in accordance with the laws of the Delaware, without giving effect to the conflict
of law principles thereof. For the purpose of litigating any dispute that arises under this Agreement, the parties hereby consent to exclusive jurisdiction in Delaware and agree
that such litigation shall be conducted in the state courts of Delaware or the federal courts of the United States for the District of Delaware.
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2 0 .             BENEFIT OF AGREEMENT. Subject to the provisions hereof, this Agreement shall be for the benefit of and shall be binding upon the heirs, executors,

administrators, successors and assigns of the parties hereto.
 
2 1 .              ENTIRE AGREEMENT. This Agreement embodies the entire agreement and understanding between the parties hereto with respect to the subject matter

hereof and supersedes all prior oral or written agreements and understandings relating to the subject matter hereof (with the exception of acceleration of vesting provisions
contained in any other agreement with the Company). No statement, representation, warranty, covenant or agreement not expressly set forth in this Agreement shall affect or be
used to interpret, change or restrict, the express terms and provisions of this Agreement.

 
2 2 .             MODIFICATIONS AND AMENDMENTS . The terms and provisions of this Agreement may be modified or amended by the Administrator; provided,

however, the Administrator not take any action that is considered a direct or indirect “repricing” for purposes of the stockholder approval rules of the applicable securities
exchange or inter-dealer quotation system on which the Shares are listed, including any other action that is treated as a repricing under generally accepted accounting principles.
Any modification or amendment of this Agreement shall not, without the consent of the Participant, adversely affect the Participant’s rights under this Agreement.

 
23.             WAIVERS AND CONSENTS. The terms and provisions of this Agreement may be waived, or consent for the departure therefrom granted, only by written

document executed by the party entitled to the benefits of such terms or provisions. No such waiver or consent shall be deemed to be or shall constitute a waiver or consent with
respect to any other terms or provisions of this Agreement, whether or not similar. Each such waiver or consent shall be effective only in the specific instance and for the
purpose for which it was given, and shall not constitute a continuing waiver or consent.

 
2 4 .             DATA PRIVACY. By entering into this Agreement, the Participant: (i) authorizes the Company and each Affiliate, and any agent of the Company or any

Affiliate facilitating the grant of options under this Agreement, to disclose to the Company or any of its Affiliates such information and data as the Company or any such
Affiliate shall request in order to facilitate the grant of options; (ii) to the extent permitted by applicable law waives any data privacy rights he or she may have with respect to
such information, and (iii) authorizes the Company and each Affiliate to store and transmit such information in electronic form for the purposes set forth in this Agreement.

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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Exhibit A
  
 

NOTICE OF EXERCISE OF RECAPITALIZATION EXCHANGE OPTION
 

[Form for Shares registered in the United States]
 

To: Acurx Pharmaceuticals, Inc.
 
IMPORTANT NOTICE: This form of Notice of Exercise may only be used at such time as the Company has filed a Registration Statement with the Securities and Exchange
Commission under which the issuance of the Shares for which this exercise is being made is registered and such Registration Statement remains effective.
 
Ladies and Gentlemen:
 

I hereby exercise my Recapitalization Exchange Option to purchase _________ shares (the “Shares”) of the common stock, $0.001 par value, of Acurx
Pharmaceuticals, Inc. (the “Company”), at the exercise price of $________ per share, pursuant to and subject to the terms of that Recapitalization Exchange Option Grant
Notice dated _______________, 202_.

 
I understand the nature of the investment I am making and the financial risks thereof. I am aware that it is my responsibility to have consulted with competent tax and

legal advisors about the relevant national, state and local income tax and securities laws affecting the exercise of the Option and the purchase and subsequent sale of the Shares.
 
I am paying the option exercise price for the Shares as follows:
 

_________________________________________
 

Please issue the Shares (check one):
 
¨ to me; or
 
¨ to me and ____________________________, as joint tenants with right of survivorship,
 
at the following address:
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My mailing address for stockholder communications, if different from the address listed above, is:
 

 
 
 

 
 
 Very truly yours,



  
  
  
 Participant (signature)
  
  
  
 Print Name
  
  
  
 Date
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